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CHART OF USAC DENIALS AND RESCISSIONS
Date of Letter Funding 471 Amount Amount to be
from USAC Year Number FRN Denied Recovered

October 6, 2010 2010-2011 728350 | 2060457 | $716,860.06 |

October 6, 2010 2010-2011 728369 | 2058334 $7,977.11 J

October 6, 2010 2009-2010 653350 | 1804812 | $677,580.06

October 6, 2010 2009-2010 653357 1804971 $7,527.69

October 19, 2010 | 2008-2009 597974 1699536 $697,220.00

October 19, 2010 | 2008-2009 597967 1699625 i $7,640.03

October 19,2010 | 2007-2008 552505 1536942 $677,580.00

October 19, 2010 | 2007-2008 550941 1555019 e b2 $6,900.69

October 19,2010 | 2006-2007 520538 1482638 $570,733.13 |
Totals: | $1,409,944.92 | $1,960,073.85

Grand Total: $3,370,018.77

The East Central Board of Cooperative Educational Services (“ECBOCES?”) is requesting
a reconsideration of the decision to deny and recover funds by USAC that states ECBOCES did
not run a fair and open competitive bidding process and, alternatively, a waiver of the newly
adopted rules, should they apply, with respect to gifts. ECBOCES is respectfully requesting the
FCC to review the circumstances surrounding USAC’s decision to deny and recover funds based
on gifts received from its current service provider, Trillion Partners, Inc. (“Trillion”).

ECBOCES is requesting considerations for hardship, equity, and the ineffective
implementation of overall policy. Furthermore, the ECBOCES would like the FCC to consider
that there are no allegations of, nor did anything constitute, waste, fraud, or abuse of the E-rate
program. For the reasons discussed below, the ECBOCES, with the assistance of its legal
counsel, respectfully requests that the FCC reverse the USAC’s denial and rescission of the
above-referenced funding applications and commitments.

INTRODUCTION

The ECBOCES serves approximately 9,400 students in grades K-12 and roughly 560
classroom teachers from twenty-one (21) rural East Central Colorado school districts. It is the
local education agency for its member districts, with its primary work devoted to providing
special education and related services to students with disabilities, educational opportunities to
other students, and professional development for the educational staff of all ECBOCES member
school districts.

The schools of the member districts are characterized as isolated, small, and rural, with a
predominately low-income student population. ECBOCES schools are located in communities
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February 7, 2007 to make this decision [regarding which vendor to choose], sign the contract and
apply for e-rate regardless of the vender we choose.” The email thus specifically contemplated
that a competitive bidding process was ongoing. USAC also provided additional emails between
Trillion and the ECBOCES from December 2007, January 2008, and February 2008. None of
these emails have anything at all to do with any services that Trillion has provided the
ECBOCES under the E-rate program or otherwise. Extremely importantly, USAC presented no
emails that were sent prior to the VNET Form 470, which was posted 11 months prior to the
December 13, 2006, email.

THE COMMISSION’S REGULATIONS PROMULGATED ON SEPTEMBER 28, 2010 ARE NOT
RETROACTIVE

On September 28, 2010, the FCC issued its Sixth Report and Order, for the first time
codifying standards related to E-rate applicants receiving gifts. As described below, even if the
new regulations applied to a bidding process that took place many years ago, the ECBOCES
generally would not be in violation of them. Nevertheless, it is important to note that the
Commission may not apply its new regulations to bidding processes that occurred before those
regulations were promulgated.!! The Commission’s Sixth Report and Order provides,
“Accordingly, we amend section 54.503 of our rules to prohibit E-rate applicants from soliciting
or accepting any gift or other thing of value from a service provider participating in or seeking to
participate in the E-rate program.”'> The use of the words “amend” and “prohibit” recognizes
the prospective applicability of the new regulations rather than the intent for them to apply
retroactively or for them to “clarify” existing rules."

A strong presumption exists against retroactive application of regulations.'* Accordingly,
substantive administrative rules and regulations like those promulgated recently by the
Commission apply only to conduct that occurs after their effective date.”” A congressional grant
of rule-making authority will never be understood to encompass the power to Eromulgate
retroactive regulations unless that power is expressly conveyed by Congress.'® Here, Congress
did not, in any way, grant the Commission the power to promulgate retroactive regulations
relating to the competitive bidding process.

"' Sweet v. Sheahan, 235 F.3d 80 (2d Cir. 2000); Hawknet, Ltd. v. Overseas Shipping Agencies, 590 F.3d 87 (2d Cir.
2009); Moses v. Providence Hosp. & Medical Centers, Inc., 561 F.3d 573 (6th Cir. 2009).

2 FCC Sixth Report and Order, FCC 10-175, para. 88 [hereinafter Sixth Report and Order]. Also, note that nowhere
does this Report and Order cite to any authority in existence prior to its issuance that prohibited the receipt of de
minimis gifts.

" Hicks v. Federal Bureau of Prisons, 603 F.Supp.2d 835 (2009).

" Sweet v. Sheahan, 235 F.3d 80 (2d Cir. 2000); Hawknet, Ltd. v. Overseas Shipping Agencies, 590 F.3d 87 (2d Cir.
2009); Moses v. Providence Hosp. & Medical Centers, Inc., 561 F.3d 573 (6th Cir. 2009).

' Dolese Bros. v. State ex rel. Oklahoma Tax Com'n, 2003 OK 4, 64 P.3d 1093 (Okla. 2003).

' Durable Mfg. Co. v. U.S. Dept. of Labor, 578 F.3d 497 (7th Cir. 2009); Bowen v. Georgetown University Hosp.,
488 U.S. 204, 109 S. Ct. 468, 102 L. Ed. 2d 493 (1988); Rock of Ages Corp. v. Secretary of Labor, 170 F.3d 148 (2d
Cir. 1999); Orr v. Hawk, 156 F.3d 651, 1998 FED App. 0281P (6th Cir. 1998); University of lowa Hospitals &
Clinics v. Shalala, 180 F.3d 943, 136 Ed. Law Rep. 186 (8th Cir. 1999).
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The goal of the E-rate program is to increase schools” access to advanced
telecommunications technologies,*’ and the ?rogram has been designed to provide the greatest
assistance to districts with the greatest need.”’ The ECBOCES, with its member districts’ high
number of students qualifying for free and reduced price lunches, serves precisely the types of
district’s that E-rate was intended to help. It would fly in the face of the policy underlying the
E-rate program to uphold the denials and rescissions of the USAC based upon what are, at best,
de minimis violations of rules only recently adopted. For these reasons, if the Commission does
not see fit to reverse USAC’s rescissions and denials on the grounds that it misapplied the rules
then in existence, we respectfully request that the Commission grant the ECBOCES a waiver of
those rules.

CONCLUSION

The ECBOCES respectfully submits that the denial and rescissions of funding
commitments by USAC was erroneous. In fairness, the ECBOCES should not be subject to
recently-revised guidance and regulations from the Commission, but, regardless, would have
substantially, if not actually, complied with the letter and spirit of the new regime. It is possible
that the ECBOCES may have received one gift of $25 four years ago and another gift of $50
more than five years ago. Neither of these gifts exceeded the current annual limit for gifts even
under the new regulations, and both complied with existing USAC and state guidance. The
ECBOCES’ competitive bidding processes were not “tainted™ by the receipt of these gifts.
Importantly, those making final decisions regarding choice of provider did not receive anything
of value at all.

Accordingly, the ECBOCES respectfully requests that the Commission reverse USAC’s
denials and rescissions.

Sincerely,

05 5% 8

loyd E. Beard

Executive Director

East Central BOCES

820 Second Street, P.O. Box 910
Limon, CO 80828

Telephone: (719) 775-2342 ext. 116
Fax: (719) 775-9714
floydeb@ecboces.org

Dale Kanack
E-rate Program Coordinator
East Central BOCES

Y AT&T, 582 F.3d at 492.
' Computer Consulting & Network Design, 2008 WL 2435932 at *1.
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Richard E. Bump

Caplan and Earnest LLC
1800 Broadway, Suite 200
Boulder, CO 80302-5289
Telephone: (303) 443-8010
Fax: (303) 440-3967
rbump@celaw.com

Exhibits:

Funding Commitment Decision Letters

Notification of Commitment Adjustment Letters

Letter, dated June 4, 2010, from Gaurangi Shah, USAC

ECBOCES’ response to Ms. Shaw, dated July 6, 2010

Letter from ECBOCES to Trillion and photocopies of the unused Target gift card
USAC “Issues in Competitive Bidding,” PowerPoint Presentation

USAC’s webpage Information, Step 3: “Open a Competitive Bidding Process”
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